INTRODUCTION
In many respects, testimonial privileges in conflict of laws provide an ideal topic for discussion. The major privileges are not great in number. The same can be said of the policies that are responsible for the acceptance or rejection of these privileges although the particular local rules relating to them differ quite widely in detail from state to state. Also, at least in the usual case, only a relatively few states will have an interest in the decision of an issue of privilege. In short, testimonial privileges come as close as may be possible to providing laboratory conditions for the construction of choice-of-law rules or a choice-of-law approach.' To be sure, the relevant cases are relatively sparse and not particularly helpful in their reasoning. But this fact adds to the zest of the task and, quite possibly, to the feasibility of setting forth the directions in which it is believed the courts should go. We believe that our general approach has validity for the field of choice of law in general. We hope that our contribution will mark a step, albeit a small one, along the path that David Cavers has so brilliantly charted.
The privileges with which we will deal are those concerned with confidential communications. Prominent among those excluded from our study is the privilege against self-incrimination, which is honored in all states and whose
In any event, it seems probable that the policy of encouraging confidences was largely responsible for the creation of these privileges and is also responsible for their continued vitality. 443, 450 (1971) .
8. The significance of the policy of encouraging communications as a motive for the recognition of testimonial privileges is illustrated by the introductory statement to the Colorado privilege statute: "There are particular relations in which it is the policy of the law to encourage confidence and to preserve it inviolate; therefore, a person shall not be examined as a witness in the following cases: .... " COLO. REV. STAT. § 13-90-107(1) (1974 ( & Supp. 1976 1226 (1962) . 10. At early common law the attorney-client privilege apparently rested on the notion that a lawyer should not be forced to violate his obligation as a gentleman to keep secret a matter told to him in confidence. See 8 WIGMORE, supra note 2, § § 2286, 2290. However by the eighteenth century, the courts had articulated the view that it is essential to the effective function of the attorney-client relationship that the client be encouraged to communicate freely to his lawyer without any fear that his secrets will be disclosed. This purpose has been reaffirmed ever since by countless courts and commentators. The protection of privacy is another policy which may have played a role in the creation of some of these privileges and may be responsible, at least in part, for their continued existence. This policy rests on the notion that certain relationships should be shielded, at least to some degree, from public scrutiny and from interference by the state.
1 2 The privileges which protect communications between psychotherapist and patient and between husband and wife are the ones most likely to have been affected by this policy.' 3 But it may also 
REV. 1353, 1358-59 (1973).
Although early attempts to assert a doctor-patient privilege based on the physician's honor as a gentleman were rejected by the courts, the privilege was revived in America in the nineteenth century. See 8 WIGMORE, supra note 2, § 2380. From that time on the principal justification advanced for the privilege has been that by freeing patients from the fear of disclosure, it will encourage them to confide in their doctors and thus result in their receiving better medical care. REv. 383, 385-86 (1952) .
In all likelihood the priest-penitent privilege existed at common law prior to the sixteenth century but fell victim to anti-Catholic feeling at the time of the Reformation. 
PRIVILEGES AND CONFLICTS
be that the policy of privacy bears some relation to the doctor-patient t 4 and priest-penitent1 5 privileges and perhaps also to that of attorney-client.
16
These two policies emphasize different values. They are, however, closely allied and point to the same end. The policy of encouraging desirable confidences applies only to parties to what might be considered confidential relationships. Hence this policy inevitably works hand in hand with that favoring the protection of the privacy of the parties to such relationships. Likewise, an obvious by-product of the policy of privacy is to encourage confidences among the parties to the protected relationships. Indeed, it seems probable that, with the exception of the reporter's privilege, each of these two policies is responsible in various, uncertain and undiscoverable degrees for the privileges discussed above. It follows that when assessing the privilege of another state, the trial court should not waste its time in seeking to determine whether the privilege was based on the policy of encouraging confidences or on that favoring the protection of privacy. Any such attempt would in all probability be fruitless since the policy bases of a privilege will inevitably be obscure. In all probability, both policies were responsible in some degree for the particular privilege. Moreover, as will become evident below, success in isolating a single policy responsible for another state's privilege will not materially aid the court in deciding which state's rule to apply. Finally, and of equal importance, judicial decisions on whether to admit or reject tendered testimony should be made with some dispatch and not deferred until after a tedious, and probably futile, search into a statute's policy background. The privilege that protects communications made to a reporter stands apart from the rest, since it almost certainly is not based on any notions of privacy but rather is designed exclusively to further the interest of the public in being informed by encouraging persons to confide in reporters.' 7 In any event, a court faced with a foreign privilege of the sort discussed above will hardly go wrong in assuming that it is based at least in part on the policy of encouraging confidences. It may be argued that on occasion privileges may be recognized for policy reasons that are of special concern to the state of trial. For example, there may be situations where that state would be reluctant to have testimony introduced of a foreign communication for fear that otherwise parties to a similar relationship within the state would be deterred from communicating with one another in the future.
Law of Privileged Communications-The
1 8 Such a fear, if it were to exist, would be largely unrealistic since it is unlikely that news of the introduction of the testimony at a trial or at a deposition would become sufficiently widespread to have any appreciable effect. It is also conceivable that on some occasions a particular privilege might be based in part on the fact that the state would find it offensive to have introduced in its courts testimony of a communication between parties to a certain relationship, such as that of priest and penitent.' 0 Another possible policy, applicable only to the attorney-client privilege, is that the fair administration of an adversary system of justice requires that an attorney not be compelled to reveal communications made to him by his client. 20 In criminal cases if the attorney could be compelled to testify about such communications, the client could give the attorney essential information about the case only at the risk of incriminating himself.
2 Forced disclosure would also burden the client's right to effective counsel. 22 Finally, it has been suggested that the avoidance of perjury may at times be an additional reason for the recognition of a privilege. 23 This would be on the notion that a person's loyalty to the other party to the communication may be so strong that he might give unreliable testimony if required to testify. This policy, if it were in fact to exist, would provide the forum with a basis for applying a local rule of privilege to bar testimony of a foreign communication. But it is extremely unlikely that any American rule of privilege would be based, even in part, on such a notion in view of our confidence in the truth-revealing quality of cross-examination and our consequent willingness to allow obviously interested persons to testify. In this paper we will first discuss the situation where the question of the applicability of a particular privilege is raised at the trial and then turn to the problems which arise when testimony is sought by means of a deposition.
I

TRIAL
In our discussion of the situation where the claim of privilege is asserted at the trial, we will consider the interests of three states: (1) that whose law governs the underlying claim, (2) that which has the most significant relationship to the communication about which testimony is sought, 25 and (3) that where the trial is held. In order to make clear the distinct interests of the three states involved, we will initially direct our attention to a situation where the communication and the parties to the communication bear little or no relation either to the state whose law governs the underlying claim or to the state of trial, and where in addition the latter two states have no relation to one another. We will then have something to say about the more common case where the interests of these states are not as clearly separated. It is thought that discussion can best proceed within the framework of a hypothetical case, to which we now turn.
Let us suppose that the plaintiff, who is domiciled in state X, believes that he has been defamed by an article written by the defendant reporter which appeared in a newspaper whose circulation is confined exclusively to state Y. The defendant relied for his information on statements made to him by an informant in state Z. Suit for defamation is brought in state X where jurisdiction is obtained over the defendant on the basis of his physical presence. During the course of the trial, the plaintiff's counsel seeks to elicit from the defendant the identity of his informant in an attempt to show that the defendant had been at fault in relying upon the latter and so had forfeited the protection accorded him by recent Supreme Court decisions.
2 6 We will assume on the basis of these facts that Y is the state whose law governs the plaintiff's claim in defamation and that Z is the state which has the most significant relationship to the communication. X, of course, is the state of the forum. It is not, however, a naked forum since it is the state of the plaintiff's domicile. We now turn to an analysis of the interests of the three states involved and of the choice-of-law solutions which these interests suggest. We commence with Y, the state whose law governs the claim in defamation. That fact by itself is no reason to apply Y law on the subject of the reporter's privilege unless the relevant Y rule of defamation is conditioned in some way upon the 25. The process of determining which state will be that of most significant relationship is discussed in the text accompanying note 30 infra.
26 application of the Y rule of privilege or no privilege. Almost surely there would be no such relationship between the two rules. It follows that the only justification for applying the Y rule of privilege, or no privilege, would be the notion that all substantive issues should be decided by the law of a single state. Such a notion was widely entertained at one time, but has been generally discarded in light of the influential principle enunciated in Babcock v. Jackson that "controlling effect [should be given] to the law of the jurisdiction which . . . has the greatest concern with the specific issue raised in the litigation.1 2 7 On the facts stated, Y's law on the subject of privilege should not be applied as it is surely not the state of "greatest concern" with respect to that issue. On the other hand, X, the state of trial, and Z, the state having the most significant relationship with the communication, do have interests that must be considered. The state of trial has the greatest interest in the manner in which litigation is conducted in its courts and in sparing them unnecessary burdens. For these reasons, that state's rules of evidence should usually be applied. This is not so, however, in the case of rules of privilege. Unlike ordinary rules of evidence, rules of privilege are not designed to aid in the determination of the truth by excluding irrelevant, prejudicial, or untrustworthy material 2 8 from the attention of the trier of fact. Rather, rules of privilege are intended to serve the entirely different purposes or policies that have been discussed above. 29 In addition, the rejection or admission of evidence on the ground of privilege may have a substantial effect upon the ultimate outcome of the case. In short, when the state of trial alone recognizes a privilege, that state should not apply its own rule except in the rare situation where such application is required by one or more of the policies discussed above. 29 On the other hand, the state of trial does have a distinct interest in having its court ascertain the true facts of a controversy so that it can arrive at the correct result. This interest will frequently lead the trial court to refuse to recognize a foreign rule of privilege.
No court, so far as is known, has given thought to what factors should be considered in determining which is the state of most significant relationship to the communication. In situations where there was no prior relationship be- 28. In the unlikely event that the state of trial did recognize a privilege in order to exclude unreliable evidence, this would provide a reason for a court of that state to apply its rule of privilege. See text accompanying notes 23-24 supra.
29. See text accompanying notes 8-24 supra. In addition a court should not apply its local rule of privilege simply because the statute which enunciates that rule does not specify limits on its application to cases involving out-of-state facts. See Hare v. Family Publications Serv., Inc., 334 F. Supp. 953 (D. Md. 1971). Statutes are usually written with only the local situation in mind and it is exceedingly unwise for a court to assume that a lack of choice-of-law directives in a statute indicates a legislative desire to have the statute govern every relevant case that arises in its courts.
(Vol. 41 : No. 2 tween the parties, this state will, usually at least, be that where the communication took place. The problem becomes more complex where there was such a prior relationship. If in such a case the state where the communication took place has no substantial connection to the parties thereto, the state of most significant relationship will presumably be that where the relationship is centered. So, if a communication is made in state Y between a husband and wife who are domiciled in state X and are in state Y only for the weekend, X should be found to be the state of most significant relationship. As, however, the parties' contacts with the state of communication increase, the choice between that state and the one where the relationship between the parties is centered will become increasingly difficult. 30 The state which has the most significant relationship with the communication will, almost certainly, have an interest in having its rule of privilege applied. This will be so whether the purpose of the rule in question is to encourage the communication of confidence's or to protect the privacy of parties to certain relationships or, as frequently will be the case, to serve both of these ends. For example, in our hypothetical, the purpose of state Z's rule of privilege-to encourage people to communicate with reporters and thus serve the interest of an informed public-would be furthered by application of its rule of privilege.
We turn now to a consideration of various choice-of-law problems. The first situation we will discuss is where the communication is not privileged under the law of the state which has the most significant relationship with the communication but is privileged under the law of the state of trial. Here evidence of the communication should, usually at least, be admitted.
3 1 Such admission would surely not be contrary to any interest of the state of most significant relationship. And, assuming that the evidence was relevant, such admission would likewise further the interest of the state of trial in having its court arrive at the truth, or in terms of the hypothetical posed, correctly determine whether the defendant has forfeited his constitutional protection. The fact that the communication would have been privileged if made in the state of trial should not militate against that conclusion. As has been stated above, the purpose underlying a reporter's privilege is to serve the interest of 30. This brief discussion does not exhaust the variety of difficulties which may arise in determining which state is that of most significant relationship. For instance, one recent case presented a situation where numerous communications had been exchanged among several different persons who resided in various states. Hyde Constr. Co. v. Koehring Co., 455 F.2d 337 (5th Cir. 1972). At the present time the problems presented by cases with unusual factual patterns such as Hyde can best be resolved by courts acting in the context of those specific factual settings.
31. In one case a court faced with this situation applied its rule of privilege to exclude evidence on the ground that the issue of privilege is "procedural" and thus automatically governed an informed public by encouraging persons to provide information to reporters. Such a purpose could hardly be served by application of the rule of privilege of the state of trial in situations where, as in our hypothetical, the communication was made in another state between persons who had no relation with the state of trial. Neither the reporter nor his informant could have reasonably acted in reliance upon the application of the rule of privilege of the state of trial. And it seems highly unlikely that the admission of evidence concerning this foreign communication would seriously deter persons from making similar communications to reporters within the trial state itself. There may, of course, be some occasions when the evidence could justifiably be rejected on the ground that to receive testimony concerning a particular confidential communication would seriously offend fundamental notions of the state of trial as to what is appropriate and right.
3 2 Instances of this sort, however, would arise only rarely, and it is difficult to believe they would ever involve the reporter's privilege.
We will now examine the more difficult situation where the communication is privileged under the law of the state of most significant relationship but is not privileged under the law of the state of trial. Here the interests of the two states conflict, and the aim should be to reach a result that will accommodate these interests in the best way possible.
33 First, the forum should make sure that the particular communication was in fact privileged under the law of the state of most significant relationship. For example, if Z, the state of most significant relationship in our hypothetical, were Illinois, the communication to the reporter would not be privileged since the suit was for defamation and thus fell within an exception to the normal reporter's privilege. 34 In such a situation, the interests of the two states would not conflict and evidence of the communication should clearly be admitted by the forum. 35 Likewise, there will be situations where, although the communication is privileged under the law of the state of most significant relationship, the effect of the privilege would be substantially qualified in the particular case by some other rule of that state. An example is New York which has a doctor-patient privilege as well as a statute which provides that if an applicant for an insurance policy ' 36 So in a case where the plaintiff had consulted a doctor in New York and then had brought suit on an insurance contract in another state, there would be little reason for a court of that other state to recognize the New York doctorpatient privilege. This would be so because New York by its enactment of the statute referred to has made clear that it does not wish its privilege to prevent a doctor from testifying at the risk of fraud in insurance cases. Suppose now that a state with a doctor-patient privilege does not have a statute like that of New York but would give effect to a clause in an insurance contract by which the insured waived the privilege in advance. 37 Here also there would be good reason for the trial court to refuse to recognize the privilege even in a situation where the insurance contract made no provision for a waiver. By permitting the privilege to be waived in advance by means of a contract of adhesion the first state has demonstrated that the policy underlying its rule of privilege is one of limited strength. Hence the trial court would be justified in favoring its own interest in the disclosure of all relevant facts that are not privileged under its law. What has been said above should make clear that a court cannot focus its attention exclusively upon the privilege rule of another state in determining the interest of that state in having its rule applied. A rule of law rarely stands in isolation from all others. Frequently the strength and nature of the policy underlying a rule cannot be understood until one has determined the extent, if any, to which the application of the rule is limited and shaped by still other rules. We now turn to the situation where the state of most significant relationship has not qualified its rule of privilege by some other rule or rules. Here there is an obvious clash between the policy of this state and that of the state of trial, which does not have a similar rule of privilege and hence may be said to attach greater weight to ascertaining the relevant facts of the case than it does to the protection of the confidence in question. The forum should, of course, seek to accommodate these conflicting interests as best as it can. It should, for example, recognize the privilege or, in other words, exclude evidence of the communication in situations where it believes that admission of this evidence would be unlikely to affect the ultimate result of the case or that the essential facts could be conveniently proved in some other way. 38. This alternative was apparently available to the court in Doll v. Equitable Life Assur. Soc'y of the United States, 138 F. 705 (3d Cir. 1905). In Doll, a resident of New Jersey brought suit in our hypothetical the communication to the reporter was privileged under the law of Z, the state of most significant relationship, but not under the law of X, the state of the forum, the X court should exclude evidence of the communication if it believes that admission of the evidence would not be necessary to the plaintiff's case or that satisfactory evidence of the identity of the reporter's informant and of the facts communicated to the reporter could be obtained from some other source. In addition, along with its policy of seeking the truth, the state of trial will undoubtedly have another policy favoring the protection of justified expectations. Hence the state of trial may be reluctant to refuse recognition of the privilege if it believes that the communication was made in reliance upon the existence of the privilege or, what is more likely, since persons would rarely be aware of the rule of law involved, in reliance upon the fact that communications of the sort in question are treated with utmost confidence in the state where the communication took place. In situations where the state of trial has few contacts with the case, a reluctance to infringe a foreign privilege might serve as one of a number of factors leading to the conclusion that the suit should be dismissed on the ground of forum non conveniens. This would be particularly true if there were reason to believe that suit had been brought in the state of trial in order to escape the particular rule of privilege. But where the trial court feels compelled to reach a decision on the merits, it will perforce have to consider its own interest in arriving at the true facts of the case. The trial court can hardly be expected to subordinate this interest in favor of a foreign privilege in situations where evidence of the communication would be essential to the case.
In these situations where evidence of the communication is crucial, it could even be argued that the trial court should receive the evidence in disregard of a foreign privilege that is identical to one found in its own law. The argument would be that by admitting the evidence the court would serve its interest in arriving at the truth and would not violate the policy of its own rule of privilege which would be concerned exclusively, or at least primarily, with communications that took place within that state. This argument should be rejected. By creating a privilege the state of trial has made clear that it places a higher value on preserving the confidentiality of local communicathat state to recover the proceeds of a life insurance policy of which she was the beneficiary. One of the insurance company's defenses was that the assured had falsely stated on his application for the policy that there was no history of tuberculosis in his family when in fact his sister, a resident of New York, had died of that disease. At the time, New York recognized a doctor-patient privilege while New Jersey did not. The insurance company was permitted to prove the existence of the sister's illness in part through the testimony of a New York doctor who had treated her in that state. The company also produced other witnesses, not physicians, who were familiar with the sister's illness. It may be that by limiting the insurance company to the testimony of the lay witnesses and barring the testimony of the doctor, the court could have respected the interest of New Jersey in ascertaining the truth while not sacrificing the interest of New York in permitting its residents to confide in their doctors without fear of disclosure.
tions than it does on arriving at the truth. Failure to recognize a foreign privilege based on the same values as those prevailing in the forum would ignore the value of seeking to accommodate conflicting interests and thus be antithetical to the needs of a multistate system.
Up to this point, we have been discussing a hypothetical situation where the contacts relating to the communication are grouped in one state, those concerned with the underlying claim are grouped in a second state, and no contact bearing upon either of these two matters is to be found in the state of trial. Such a situation is unlikely to occur but merits discussion nevertheless in order to make clear the diverse interests involved. In truth the vast majority of cases will fall into one of two categories: (1) contacts of significance to the privilege or to the underlying claim will be spread among the three states or (2) what is more likely, only two states will be involved with (a) the state of trial being in addition either that whose law governs the underlying claim or that which has the most significant relationship to the communication or (b) the state whose law governs the underlying claim being also that of most significant relationship to the communication. These two categories can be discussed together.
Almost invariably, contacts of some significance will be found in the state of trial for otherwise dismissal of the suit on forum non conveniens grounds would usually be appropriate. Even in our hypothetical the plaintiff's domicile was placed in X, the state of trial. As a result, X already has an interest in the outcome of the suit. 39 The fact of this interest would undoubtedly make the X court even more reluctant than it otherwise would be to recognize a foreign privilege unknown to its own law at the risk of making it impossible for the plaintiff to prove facts essential to his case. The situation would be quite different if the reporter's informant, rather than the plaintiff, had been domiciled in X. Here, if the state of trial had the reporter's privilege and Z, the state of most significant relationship, did not, it could persuasively be argued that the former would have a considerable interest in applying its rule of privilege. This would be on the ground that it is the policy of the state of trial to encourage its residents to speak freely to reporters and these residents could be expected to act the same way in other states as they are encouraged to act in the state of trial. Hence it would not be surprising to find the trial court applying its rule of privilege in this situation even though there was no such privilege in Z, the state of most significant relationship. In general, it can be said that the more contacts the state of trial has with the case the greater will be its reluctance to recognize a foreign privilege which it does not have itself.
the privilege and the state of most significant relationship to the communication does not, the fact that relevant contacts are grouped in the state of trial should make the trial court more inclined to apply its own rule of privilege and refuse to admit evidence of the communication. In situations where the state of trial is also that of most significant relationship, a relevant rule of privilege of that state will, of course, be applied.
1
Usually the state whose law governs the underlying claim will have some relationship to the communication. This is so even on the facts of our hypothetical where it will be recalled that information obtained by a reporter in state Z forms the basis of an account published exclusively in state Y, which therefore is assumed to be the state whose law governs the plaintiff's claim in defamation. If Y has the reporter's privilege, it could be argued that Y would have an interest in having its rule of privilege applied even though the communication in question took place in state Z. This would be on the theory that the ultimate purpose of the Y rule of privilege is to produce an informed public in Y. The difficulty with this argument is that the reporter's privilege is normally thought to be designed to encourage those who communicate with reporters. In this case the communication occurred in state Z, and it is highly unlikely that the reporter's informant relied upon the Y privilege. Nevertheless, the argument might be made that another purpose of the Y privilege is to encourage Y reporters to seek confidential information wherever this might be available with the expectation that such communications would be held to be privileged in any suits brought in y. 42 We doubt that such an argument would persuade the court of a second state to apply the Y privilege.
On the other hand, if Y were the state of trial, a Y court might conceivably succumb to it.
II DEPOSITIONS
We now turn to the problems that have arisen most frequently in the reported cases, namely where the evidence claimed to be privileged is sought by deposition outside the state of trial. 43 To date, the claim of privilege has usube an exception, of course, where the state of trial was connected to the case because it was the residence of a party who had relied on the privilege of the state of most significant relationship. REv. STAT. § 20-144(2) (1974) which declares that it is the policy of that state to encourage reporters to "gather . . . news or other information vigorously so that the public may be fully informed .. " 43. We use "deposition" in its broad sense to include the situation where information is sought by means of interrogatories. The issue of privilege can also arise in the context of other discovery proceedings such as an effort to obtain evidence through the use of a subpoena duces tecum.
(Vol. 41: No. 2 ally been raised in either the state of trial or in the state where the deposition is to be conducted. These two situations will be discussed in the order stated.
A. The Claim of Privilege is Raised in the State of Trial
A claim of privilege may be raised in various ways in the state of trial. It may be raised when a party asks a court of that state for authorization to conduct a deposition in another state 4 4 or, if the deposition is sought on notice, when a court of the trial state is requested either to forbid the taking of the entire deposition or to prohibit examination along certain lines of inquiry. 45 Less frequently, if the privilege is claimed at the deposition, a court of the state of trial may be requested to order a witness to supply the information sought, 4 1 or to suppress inquiry into matters claimed to be privileged. Three possible situations should be considered. The court of the state of trial may be convinced that it would recognize the privilege and refuse at the trial to receive the evidence obtained in the deposition. Instead, the court may be convinced that it would not recognize the privilege and would receive the evidence. Finally, the court may be uncertain as to what its decision at the trial would be.
When the court is convinced that it would recognize the privilege and refuse to receive the evidence, it should not order the deposition to proceed and thus compel the parties to engage in a useless act.
4 8 Similarly, when the deposition is to be taken on notice, it would be appropriate for the court, upon request, to forbid the taking of evidence which it would ultimately refuse to receive. The situation is different where the court is convinced that it would not recognize the privilege and would admit the evidence at the trial. In this event, it is in the interest of the state of trial that the deposition take place in order to make available evidence that will assist its courts in arriving at the truth. Clearly, the court should order that the deposition proceed in situations 48. In several cases, a court of the trial state has refused to authorize a foreign deposition as a result of a decision, erroneous in our opinion, that the evidence sought should be rejected at trial simply because it would be privileged under a rule of the trial state. where there is no reason to suppose that the privilege would be recognized in the deposition state. 49 And, usually at least, the court should do the same even when it has reason to believe that the evidence would be considered privileged under a rule of the deposition state. Here again it is in the interest of the state of trial that the deposition proceed, and rarely, if ever, will the court know with certainty that the deposition state would forbid the taking of the evidence. Apart from the difficulty that might be involved in interpreting correctly the relevant rule of privilege of the deposition state, there would be the further question whether the deposition state would apply this rule to a communication that took place in another state. We have seen that the forum should not usually apply its rule of privilege to bar evidence of a foreign communication. 50 And, as will be discussed below, the deposition state should be even more reluctant, at least in situations where it is not also the state of most significant relationship to the communication, to bar the taking of testimony for use in another state.
5
' For all of these reasons, it is thought that, in general, a court of the state of trial should order that the deposition proceed .52
There will be occasions when at the time the deposition issue arises, the court of the state of trial will be uncertain whether it would ultimately receive the evidence. This may be so, for example, where the court lacks facts necessary to determine which is the state with the most significant relationship to the communication or where it is not yet clear whether the evidence being sought by the deposition is essential to the case and could not be established in some other way. Despite such uncertainty, it would be in the best interests of the state of trial to have the evidence available in the event that it should be held admissible. Thus the court should, as a general rule, order that the deposition proceed. 52. It may happen that the state where the deposition is to be held will, on the request of a party or a witness, decide to apply its rule of privilege and bar the inquiry. However, if the evidence being sought is important to the fair resolution of the case, a court of the state of trial may wish to continue its efforts to obtain the information in order to vindicate its interest in ascertaining the truth and to avoid unfairness to a litigant who is denied access to facts that are essential to his case. Although the court undoubtedly will refrain from taking the extreme step of holding in contempt a party who fails to produce the evidence in these circumstances, a wide range of sanctions other than contempt is available. The court may order the party to waive the privilege. See Abety v. Abety, 10 N.J. Super. 287, 77 A.2d 291 (Ch. Div. 1950). Or the party may be required to procure the evidence on pain of being prohibited from introducing proof on a given point, or even of having the entire suit dismissed. The propriety of employing these sanctions will depend in part on the importance of the evidence being sought, on whether the person claiming the privilege is a party or stands in relation to a party, and on the party's good faith efforts to obtain the evidence. When its law does not provide for the privilege, the deposition state should, as a general rule, require the deposition to proceed. By doing so, it will serve the cause of interstate (or international) cooperation by assisting the courts of the state of trial in arriving at the truth. It will also be serving its own convenience since, by applying its own law which does not recognize the privilege, it avoids the difficulties that are inevitably involved in the application of the law of another state. There may, of course, be a number of complicating factors. For example, it may be contended that the trial court would ultimately reject the evidence by application of its own rule of privilege. If this is demonstrably so, the deposition should not be permitted to proceed since there would be no purpose in requiring the parties to perform a useless act. But it will be the rare case when such certainty will exist; for, as stated above, evidence should frequently be accepted in the state of trial even though it is privileged under that state's law. 5 4 Thus, under these circumstances, the deposition should generally be ordered to proceed and the ultimate admissibility of the evidence left for determination by the trial court. 55 The problem is more difficult where the deposition court is convinced that the evidence would be privileged under the law of the state with the most significant relationship to the communication. It is in the interests of this state that the deposition not take place provided, as would almost certainly be the case, that one purpose of its rule of privilege is either to encourage the communication of confidences or to protect privacy. If in addition to being privileged under the law of the state of most significant relationship, it is also clear that the evidence would be privileged under the law of the state of trial, a proper accommodation of the interests of these two states would seem to require that the deposition not be permitted to proceed. Where, on the other hand, the evidence would be privileged in the state of most significant rela-tionship but not in the state of trial, the deposition state is in the difficult position of having to determine which of the conflicting interests it will further. The choice is made more difficult by the fact that the deposition state occupies a neutral position and does not have as substantial an interest as the state of trial in arriving at the correct result in the litigation. One possibility would be for the deposition court to make its decision depend upon the answer to such questions as whether the information sought was essential to the case or could be obtained in other ways or whether the parties to the communication acted in reliance on the law of the state of most significant relationship. However, the deposition court would generally find it burdensome or perhaps even impossible to answer these questions. Usually the most practical and expeditious course would be to permit the deposition to proceed and leave the question of the admissibility of the evidence for decision by the trial court.
We now turn to the problems which arise when the evidence would be privileged under the law of the deposition state. Here two situations must be distinguished: (1) where the deposition state has no relationship with the communication and (2) where such a relationship exists. Except on rare occasions, the deposition state should not bar the taking of the evidence in the first situation simply on the basis of its own rule of privilege. As stated in an earlier portion of this paper, the basic purpose of a rule of privilege will usually be the encouragement of what are thought to be desirable confidences.
5 6 Such a purpose would hardly be served by application of the deposition state's rule of privilege when it has no relationship with the communication. Moreover, in these circumstances, the parties to the communication could not reasonably have acted in reliance on the privilege. Finally, it is unlikely in the extreme that allowing the evidence to be taken would deter persons in the future from making similar communications in the deposition state, for the reason, among others, that judicial decisions on such arcane subjects as depositions will virtually never come to the attention of the general public. There may perhaps be occasions where the deposition state would be justified in refusing to permit the evidence to be taken on the ground that it values the privacy of a particular relationship so highly that it would find it offensive to permit inquiry even into a relationship with which it has no connection. Such occasions, if they should ever arise, will do so rarely. 57. Another unusual situation that might lead a court of the deposition state to refrain from attempting to compel testimony would arise if both the states of deposition and trial recognized the privilege, and in addition the deposition court felt with some degree of certainty that the trial court would apply its rule and refuse to receive the evidence. Since in those circumstances compelling disclosure could well be a futile gesture, the deposition court might not wish to take the harsh step of punishing for contempt an unwilling witness who is, after all, adhering to a course of conduct that is sanctioned under the law of the deposition state.
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The situation is different where the evidence is privileged both under the law of the deposition state and under that of the state with the most significant relationship to the communication. Here it seems appropriate that the deposition state should bar the taking of the evidence in deference to the common policy that it shares with the state of most significant relationship. The deposition state should obviously apply its rule of privilege to forbid the taking of the testimony in situations where it is also the state of most significant relationship. 5 In such a case, a refusal by this state to recognize the privilege would serve to deter the very confidences its rule of privilege is designed to encourage and also quite possibly to disappoint the reasonable reliance of the parties upon the application of this state's rule. The deposition state may also be justified in applying its rule of privilege to forbid the taking of testimony in situations where, although it is not the state of most significant relationship, it does nevertheless have a substantial interest in the parties to the communication. To use an example similar to the one adverted to above, suppose that the deposition state has the reporter's privilege and that one of its residents gives confidential information to a reporter in an adjoining state which does not have the privilege. Here the deposition state might well bar the examination of the reporter on the ground that to do so would serve the purpose of its rule of privilege. This would be on the basis that the rule is designed to encourage the giving of information to reporters and that, in this respect at least, residents of the state could be expected to act in the same way that they do at home. Speaking generally, the greater the interest that the deposition state has in the parties to the communication the greater is the likelihood that its court will apply its rule of privilege to bar the taking of the evidence.
CONCLUSION
The encouragement of confidences is believed to be the basic policy underlying the testimonial privileges that have been discussed above. Some rules of privilege are also supported by another policy, the protection of the privacy of certain relationships. These two policies, where they co-exist, will be closely intertwined and, by and large, will point to the same end. Except where a foreign rule of privilege has a clear legislative history, the forum should not attempt the arduous, probably impossible, and generally pointless task of identifying the basic policy on which the rule is based. At the least, the 58. Although it is at times difficult to be certain from the court's discussion of the facts that a particular case fits this category, it appears that several reported decisions have forum can safely assume that the encouragement of confidences is an important policy served by the rule.
One of the situations considered above is where the state of trial has the privilege and the state with the most significant relationship to the communication does not. Here the evidence should be admitted except in the rare case where to do so would seriously offend the trial state's notions of what is appropriate and right. Where, however, the situation is reversed and it is the state of most significant relationship that has the privilege, the task of the trial court should be to arrive at the best accommodation that it can between the conflicting interests of the two states. Even in this situation, the evidence should frequently be admitted.
When a court of the state of trial is requested to order that a deposition take place in another state, the court should not usually be deterred from doing so by the fact that the evidence would be privileged under the other state's law. On the other hand, the court should not issue such an order if it is convinced that the evidence obtained would ultimately be rejected at the trial.
A court in the deposition state should not usually bar the inquiry simply because the evidence sought would be privileged under a rule of the state of trial. Rather, the deposition should be permitted to proceed and the question of the admissibility of the evidence left for decision in the latter state. On the other hand, the deposition court should bar the inquiry if the evidence would be privileged both under the law of the state of trial and under that of the state with the most significant relationship to the communication. Likewise, the court should bar the inquiry where the evidence is privileged both under its own law and under that of the state of most significant relationship. A court in the deposition state should not forbid the inquiry solely because the evidence would be privileged under its local rule unless either the deposition state has a substantial relationship to the communication in question or in the unlikely event that admission of the evidence would seriously affront the deposition state's concepts of what is appropriate and right.
